
 

To: Members of the General Committee 

From: David J. Potts, Commissioner, Legislative Services 

Meeting Date: April 2, 2024 

Report:  Jurisdiction of Ontario’s Ombudsman, Report LSOCS24-005 

Subject 
This report recommends amendments to the Ombudsman Act that would facilitate the 
provision of particulars respecting municipal “cases” referred to in the Ombudsman’s 
Annual Reports. 

Recommendations 

That Council approve the recommendations outlined in Report LSOCS24-005, dated 
April 2, 2024 of the Commissioner, Legislative Services, as follows: 

a) That the Honourable Paul Calandra, Minister of Municipal Affairs and Housing, 
be requested to introduce a Bill to amend the Ombudsman Act to require the 
Ontario Ombudsman to provide to each municipality, if requested by the 
municipality, sufficient particulars of each investigation, matter or case respecting 
the municipality that is referred to in each of the Ombudsman’s Annual Reports 
to permit the municipality to fully understand and address the subject matter of 
each such investigation, matter or case including: 

i) a copy of each complaint, as applicable, redacted only to the extent of 
individuals’ personal information contained therein; 

ii) the identities of the municipality’s employees, officers and members of 
Council with whom the Ombudsman was consulting in respect of the 
investigation, matter or case; and 

iii) particulars of the outcome of the investigation, matter or case including the 
Ombudsman’s findings, conclusions and recommendations, if any. 
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b) That the City Clerk forward Council’s resolutions resulting from Council’s 
approval of these recommendations to Minister Calandra, MPP David Smith, the 
Association of Municipalities of Ontario and to the municipal Clerks of Ontario’s 
municipalities. 

Executive Summary 
• Notwithstanding Ontario’s Ombudsman’s broad jurisdiction to undertake 

investigations respecting municipalities, the Ombudsman publicly reports only 6 
municipal investigations since 2016 but almost 25,000 “cases” involving 
municipalities including several respecting the City of Peterborough. 

• Following Council’s approval of the recommendation in closed session report 
LSOCS24-001, the City’s Chief Administrative Officer (CAO) repeated an earlier 
staff request to the Ombudsman for particulars of Peterborough “cases” 
referenced in the Ombudsman’s 2023 Annual Report. The Ombudsman again 
refused to provide the requested particulars. 

Background 
Ombudsman’s Jurisdiction: to “Investigate” 

Ontario’s Ombudsman has been the default municipal closed meeting investigator since 
January 1, 2008. On January 1, 2016, Bill 8, the Public Sector and MPP Accountability 
and Transparency Act, amended the Ombudsman Act and the Municipal Act, 2001, 
expanding the Ombudsman’s broad investigative powers beyond governmental 
organizations to include municipalities. Municipal administrations have since been 
adjusting to the Ombudsman’s expanded oversight role. Often, staff in the 
Ombudsman’s Office will call front line municipal staff directly. Following are key issues 
to consider respecting the Ombudsman’s jurisdiction. 

First, the Ombudsman’s jurisdiction to investigate is defined very broadly: 

“The function of the Ombudsman is to investigate any decision or 
recommendation made or any act done or omitted in the course of the 
administration of a [municipality] and affecting any person or body of persons in 
his, her or its personal capacity.”1 

 

1 Ombudsman Act, R.S.O. 1990, c. O.6 (Ombudsman Act), s. 14(1) (underscoring 
added). 
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The “Ombudsman may make any such investigation on a complaint made to him 
or her by any person affected or by any member of the Assembly to whom a 
complaint is made by any person affected, or of the Ombudsman’s own motion.”2  

The courts have interpreted the Ombudsman’s jurisdiction very broadly including the 
jurisdiction to investigate the merits of decisions made in an adjudicative capacity.3 If 
the Ombudsman determines to investigate alleged municipal maladministration, the 
Ombudsman has broad jurisdiction to do so. 

However, the Ombudsman is a creature of statute and the Ombudsman’s jurisdiction is 
scoped accordingly. For example, the Ombudsman lacks jurisdiction “to investigate any 
decision, recommendation, act or omission […] of any person acting as legal adviser to 
the [municipality]”.4 

Perhaps the most important point is that the Ombudsman’s jurisdiction is to 
“investigate”. It is, therefore, important to determine whether and when the Ombudsman 
is “investigating”. 

The Ombudsman is not investigating unless the Ombudsman has given notice of the 
intention to investigate: 

“Before investigating any matter, the Ombudsman shall inform the head of the 
[municipality] of his or her intention to make the investigation.”5 

For all local municipalities, the “head” is its Council. One communicates with a municipal 
Council via the municipal Clerk who places the correspondence on the agenda of a 
properly constituted meeting of the Council. Accordingly, unless the Ombudsman has 
given an investigation notice to the Council via the municipality’s Clerk, the Ombudsman 
has not commenced an “investigation” for the purposes of the Ombudsman’s otherwise 
broad jurisdiction. 

The Ombudsman’s investigation notice is important for at least two reasons. 

First, municipalities are already the level of government considered closest to the 
citizens they serve.6 Municipal citizens’ engagement includes attending and addressing 
their Council at open Council meetings, direct access to individual Councillors, access 
to municipal records and standing to lodge complaints respecting alleged members’ 
pecuniary interests and contraventions of municipal Codes of Conduct. This proximity 
distinguishes municipal governments from other “public sector bodies” to which the 
Ombudsman’s jurisdiction applies. Accordingly, if additional municipal and provincial 

 

2 Ombudsman Act, s. 14(2) (underscoring added). 
3 See, for example, Re Ombudsman of Ontario and Ontario Labour Relations Board 
(1986), [1987] O.J. No. 7 (C.A.); aff’d (1987), [1987] S.C.C.A. 174. 
4 Ombudsman Act, s. 14(4)(b). 
5 Ombudsman Act, s. 18(1) (underscoring added). 
6 Toronto (City) v. Ontario (Attorney General) (2021), [2021] S.C.J. No. 34 at ¶118. 
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resources are to be consumed by the Ombudsman’s oversight, it is in taxpayers’ 
interests that those resources are deployed efficiently.7 

Second, the Ombudsman’s practice of making inquiries directly of individual municipal 
staff and councillors in advance of an investigation notice is a potential legal risk to the 
individual and to the municipality to the extent that the protections respecting 
disclosures of personal information afforded by the Ombudsman Act are scoped to 
disclosures of personal information relating to a “matter that is being investigated".8 That 
is, unless an investigation has been properly commenced by an investigation notice 
given to the Clerk, municipal staff and individual members of Council are at risk to the 
extent of personal information they may disclose in response to a call from someone 
identifying as being from the Ombudsman’s office. Accordingly, unless the City Clerk 
has advised staff and Council of receipt of an investigation notice, it is best practice for 
staff and members of Council to refer Ombudsman inquiries to the City Clerk who, in 
turn, can receive an investigation notice or assist the Ombudsman with any municipal 
information to confirm a complaint within the scope of the Ombudsman’s General Rules. 

Ombudsman’s Annual Reports: “Cases” v. “Investigations” 

Interestingly, the Ombudsman’s public Annual Reports describe significant involvement 
by the Ombudsman in matters described by the Ombudsman as “cases” rather than 
investigations. 

Following is an excerpt from the Ombudsman’s Annual Report for the period ending 
March 31, 2022 (2022 Annual Report): 9 

“This past year, we dealt with 2,877 cases about general municipal issues – up 
from 2,281 in 2020-2021. None of these resulted in a formal investigation, as we 
resolve the vast majority of cases by working closely with municipalities to 
facilitate resolutions and share best practices to help them improve their 
processes. Since the Ombudsman’s mandate was first expanded to this area in 
2016, we have received more than 20,000 complaints and inquiries, and 
conducted 6 formal investigations.” 

Page 82 of the 2022 Annual Report identified 17 “cases” involving the City of 
Peterborough. 

 

7 The operating and capital spending requirements for Ombudsman Ontario (2023-24) 
are estimated at $29,465,000: https://www.ontario.ca/page/expenditure-estimates-
ombudsman-ontario-2023-24  
8 Ombudsman Act, s. 19(1) and (3.1). 
9 
https://www.ombudsman.on.ca/Media/ombudsman/ombudsman/resources/Annual%20
Reports/Ombudsman_AR_2022-Web-EN_FINAL-s.pdf at p24. Bolded text in original. 

https://www.ontario.ca/page/expenditure-estimates-ombudsman-ontario-2023-24
https://www.ontario.ca/page/expenditure-estimates-ombudsman-ontario-2023-24
https://www.ombudsman.on.ca/Media/ombudsman/ombudsman/resources/Annual%20Reports/Ombudsman_AR_2022-Web-EN_FINAL-s.pdf
https://www.ombudsman.on.ca/Media/ombudsman/ombudsman/resources/Annual%20Reports/Ombudsman_AR_2022-Web-EN_FINAL-s.pdf
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On October 5, 2023, the Ombudsman released his Annual Report for the period ending 
March 31, 2023 (2023 Annual Report). Following is an excerpt:10 

“In 2022-2023, we received 2,814 cases about general municipal issues. Since 
the Ombudsman was first given full oversight of municipalities in 2016, we have 
handled closed to 25,000 cases – and resolved almost all of them by making 
referrals and dealing with local officials, without the need for formal investigation. 

The Ombudsman has only deemed formal investigations necessary six times 
since 2016.” 

Page 87 of the 2023 Annual Report identified 9 “cases” involving the City of 
Peterborough. 

Requests for Particulars of Peterborough “Cases” 

Appendix A is a letter dated October 6, 2023 from the City’s Deputy Clerk to the 
Ombudsman requesting particulars of the 9 Peterborough “cases” referenced in the 
2023 Annual Report. The letter advised that the particulars were requested so that staff 
may update Council. The requested particulars for each “case” were: 

• a copy of the complaint as it was submitted (redacted, if necessary, to the extent 
of personal information contained therein); 

• the identities of the “local officials” with whom the Ombudsman was consulting in 
respect of the complaint; and 

• particulars of the outcome of the complaint. 

Appendix B is a letter dated November 3, 2023 from the Ombudsman’s Manager, Early 
Resolutions, to the City Clerk. The Ombudsman declined to provide the requested 
particulars citing “complainant confidentiality” notwithstanding that the Deputy Clerk’s 
request suggested redactions to the extent of any personal information. 

On January 15, 2024, Council approved the recommendation in closed session Report 
LSOCS24-001, “Jurisdiction of Ontario’s Ombudsman”. This open session report 
responds to Council’s approval of the aforementioned recommendation. 

Appendix C is a letter dated January 23, 2024 from the City’s CAO to the Ombudsman 
repeating staff’s earlier request for particulars of the 9 Peterborough “cases” referenced 

 

10 
https://www.ombudsman.on.ca/Media/ombudsman/ombudsman/resources/Annual%20
Reports/2022-2023/Ombudsman-Ontario-2022-2023-Annual-Report-accessible.pdf at 
p31. Bolded text in original. 

https://www.ombudsman.on.ca/Media/ombudsman/ombudsman/resources/Annual%20Reports/2022-2023/Ombudsman-Ontario-2022-2023-Annual-Report-accessible.pdf
https://www.ombudsman.on.ca/Media/ombudsman/ombudsman/resources/Annual%20Reports/2022-2023/Ombudsman-Ontario-2022-2023-Annual-Report-accessible.pdf
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in the 2023 Annual Report. Respecting the Ombudsman’s response to staff’s earlier 
request, the City’s CAO noted: 

“Respectfully, the response does not provide the requested or any particulars 
that are sufficient for Council to understand the municipal issues that the report 
advises were handled by your office including how they may have been resolved. 
Accordingly, Council is hindered in its own role including to ensure the 
accountability and transparency of the operations of the City.” 

Appendix D is a letter dated February 13, 2024 from Senior Counsel for the 
Ombudsman to the City’s CAO. The Ombudsman again declined to provide the 
requested particulars citing “confidentiality” and “secrecy”. 

Staff remain unable to advise Council respecting the 9 “City of Peterborough” cases 
referred to in the Ombudsman’s 2023 Annual Report except that the majority of them 
apparently related to “Council/Committees”. This report’s recommendations seek 
amendments to the Ombudsman Act to require Ontario’s Ombudsman to provide 
particulars of each municipal investigation, matter or case that is referenced in the 
Ombudsman’s Annual Reports. 

Strategic Plan 
Strategic Pillar: Governance and fiscal sustainability 

Strategic Priority: Pursue service excellence in governance to support long-term fiscal 
sustainability of the city while respecting the impact of decisions on 
taxpayers. 

Securing particulars of the Ombudsman’s “cases” respecting Peterborough is consistent 
with the pursuit of service excellence in governance. 

Budget and Financial Implications 
There are no budget or financial implications directly related to this report. 

Attachments 
Appendix A: 2023 10 06 Letter: Garnett to Dubé 
Appendix B: 2023 11 03 Letter: Fulford to Garnett 
Appendix C: 2024 01 23 Letter: Raina to Dubé (exclusive of its attachments) 
Appendix D: 2024 02 13 Letter: Bull to Raina 
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Submitted by, 

David J. Potts, B.A., LL.B., C.S. 
Commissioner, Legislative Services and City Solicitor 

Contact Name: 
David J. Potts, B.A., LL.B., C.S. 
Commissioner, Legislative Services and City Solicitor 
Phone: 705-742-7777 Ext. 1603 
Toll Free: 1-855-738-3755 
E-Mail: dpotts@peterborough.ca 

mailto:dpotts@peterborough.ca
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Appendix A: 2023 10 06 Letter: Garnett to Dubé 
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Appendix B: 2023 11 03 Letter: Fulford to Garnett 
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Appendix C: 2024 01 23 Letter: Raina to Dubé (exclusive of its attachments) 
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Appendix D: 2024 02 13 Letter: Bull to Raina 
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